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Improved trade ties would probably have a positive effect on political relations between the US and the USSR. Still, the basic ideological
conflict between Soviet and American politics and the fundamental differences in the structure of their trading markets will likely continue
to inhibit US-USSR trade for a long time.
DENNIS BRYAN

RECENT DEVELOPMENTS
EXPORTS-Small Business Export Development Act, S.511,94th Cong.,
1st Sess. (1975).
Senate Bill S.511, introduced January 30, 1975, authorizes the Secretary of Commerce to engage in certain small business export expansion
activities. Section 3 of the bill establishes the United States Federal Export Office in the Department of Commerce. The function of the Office
is to "survey and identify small businesses which possess undeveloped
export potential" and to help these businesses establish United States
export associations. Export associations, as well as unaffiliated independent businesses, are to be given assistance in identifying products
with export potential, in planning efficient export methods, and in developing export markets.
The Export Office will also "encourage the use of export management companies and export management personnel" and will organize
the technical, professional, and managerial skills needed by export
associations and individual exporters. In order to fulfill these duties,
Section 5 empowers the Office to "collect, analyze, and publish data and
information related to exports and export promotion" and to maintain
information offices and services to disburse such data.
Section 6 of the Act outlines the eligibility requirements for membership in export associations, procedures for their formation, and criteria for obtaining government loans and grants. Businesses eligible for
membership are those which have had sales averaging less than $30,000,
000 over the preceding five year period, which made no more than 5%
of those sales to foreign markets, which maintain membership in not
more than one private export association, and which the Director of the
Export Office believes will increase their export sales through association membership. Upon certification, three or more businesses may
join to form an export association and receive the technical -assistance
offered by the Export Office.
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Furthermore, the Export Office will provide grants and loans to
export associations, subject to the fulfillment of several conditions. Each
member must deposit $1,000 in a common escrow account, appoint a
chief executive officer, agree to use any funds received only for authorized purposes, and observe all rules and regulations promulgated by the
Export Office. Technical Assistance grants are limited to $75,000. Loans
are not to exceed the total amount paid to the association by members
for its administrative operation. Such financial assistance can be used to
secure expert advice and assistance, to finance export management seminars, to develop catalogs and marketing aids, and to develop other export
information deemed appropriate by the Office Director.
This bill was referred to the Committee on Commerce after its introduction and has not been reported back to the Senate.
INVESTMENT INSURANCE-Overseas Private Investment
Corporation Amendments Act of 1974, S.2957, 93d
Cong., 2d Sess. (1974).
In 1974, Congress amended Title IV, Part I, of the Foreign Assistance
Act to provi~ie a phase-out of political risk insurance currently being issued
to private U.S. corporations by the Overseas Private Investment Corporation (OPIC). The phase-out deadlines are December 31, 1979, for war risk
insurance and December 31, 1980, for expropriation and inconvertibility
insurance. The Amendments (S.2987, PL 93-390) are intended to have the
effect of transferring to private insurance companies the sales opportunities
for political risk insurance. OPIC will assume the role of a reinsurer.
OPIC was established in 1969 (HR 14580, PL 91-175) as an independent
federal agency, equivalent to a semi-autonomous public corporation. Its
functions are to provide development financing, research assistance, and
investment insurance to private United States corporations which have invested in developing countries. The latter service is OPIC's most significant
function.
The authorization for OPIC was limited originally to five years. The
purpose of the limited authorization was to permit Congressional review
of the Corporation's performance. The present legislation, extending the life
of OPIC for limited duration, evinces Congressional opinion that OPIC
has not achieved the objectives contemplated by its enabling legislation.
Initially, it was anticipated that the availability of OPIC's political risk insurance would stimulate corporate investment in developing countries,
which would in turn be economically beneficial to those host countries.
This premise has since been discredited. In testimony before the Senate
Foreign Relations Sub-committee on Multinational Corporations, it was
acknowledged that the availability of OPIC insurance was probably not
a decisive element in corporate decisions to invest abroad. Although mul-
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tinational corporations often take advantage of the availability of OPIC
insurance, the decision to invest in developing countries is based on
other major considerations. Moreover, although investment by U.S. corporations does appear to influence positively the GNP of developing countries, there seems to be little impact on the overall growth of the economy.
Benefits to the host economy are confined to the wealthiest 20-40% of the
population since tax concessions to investing corporations direct investment benefits away from the poor.
In addition to evidence that OPIC has failed to achieve its objectives,
the Corporation has been criticized for encouraging U.S. involvement in
the internal political affairs of such host countries as Jamaica, Taiwan and
Chile. For example, the possibility of OPIC losses was used as an argument for U.S. intervention in the 1970 election of Chilean President
Allende. However, OPIC supporters contend that U.S. intervention was
not motivated by the desire to protect governmental loss on the insurance
risk. Rather, the primary concern was direct protection of the investor.
The financial stability of OPIC is also questionable. The inconvertibility and war risk insurance programs are financially successful. However,
the expropriation insurance program has $369 million in unsettled claims
and guarantees while reserves total $146.5 million. If OPIC is required to
pay even one half of these contested claims, Congressional appropriation
or Treasury payments will be required to cover the expenses. Due to these
contingencies, critics claim that OPIC is on the brink of insolvency.
These criticisms have convinced Congress that political risk insurance
would be more appropriately handled by private insurance companies.
Thus, the 1974 Amendments to the Foreign Assistance Act provide for the
phase-out of OPIC contemporaneously with the entrance of private insurers into the sector of overseas investment insurance. The "development financing" category of the program will be transferred to another
federal agency, such as the Agency for International Development.
In the future, OPIC insurance policies will be issued on a declining
percentage basis. For example, in 1975, 2 5% of expropriation and inconvertibility insurance must be issued by private insurance companies as a
prerequisite to the issuance of any OPIC policies; by 1980, 100% of such
insurance must be issued by private insurance companies.
Those who favor the phase-out of OPIC feel that the private insurance
sector views OPIC as having pre-empted the field of political risk insurance. Based on testimony of insurance company officials at sub-committee
hearings and on findings from a consortium of OPIC and private insurance
companies in August of 1974, it is supposed that private insurance companies will enter the field of political risk insurance. On the other hand,
Senate opposition to the phase-out of OPIC does not believe that the private
sector will take more than a small fraction of the risks now being assumed by
OPIC. Nor does it believe that private insurance companies will make the
long-term commitments required by long-term investment.
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Whether or not the private sector does assume OPIC's political risk
insurance program, present insurance contracts will be honored on termination of the governmental corporate function.
TAXATION-Tax Reform Bill of 1975, H.R. 10612, 94th Cong., 1st Sess.
(1975).
The Tax Reform Bill of 1975 (H.R. 10612), which passed the House on
December 4, 1975 and went into hearings in the Senate Finance Committee
in January, promises some fundamental changes in the tax treatment of the
Domestic International Sales Corporation (DISC). Other developments of
the past year have been fairly minor and limited in their effect on DISC's.
However, this Bill may significantly change the tax treatment of a DISC by
altering the computation methods for qualification as a DISC and by narrowing the definition of "qualified" export assets which trigger the tax
benefits to which a DISC is entitled.
The special treatment of a DISC was established in the Internal
Revenue Code in 1971 in order to provide an increased incentive for U.S.
exports by giving exporters a significant tax advantage. Sections 991
through 999 set out the rules for qualifying as a DISC. They provide that
a corporation must have, at the end of the taxable year, "qualified" export
assets with an adjusted basis of at least 95% of the total adjusted basis of
all its assets (as defined in section 1011 of the Code). The tax advantage
results from the fact that profits of such a corporation are treated in two
parts. One half is taxed currently to the individual shareholders even if
undistributed. The tax on the other half is deferred until those profits
are distributed, until the shareholder sells his stock, or until the corporation no longer qualifies as a DISC.
Both the Congress and the Treasury have made some minor modifications and clarifications in DISC treatment during the past year. These have
involved the nature of the relationships between the DISC and its parent
corporation and between the DISC and other related DISC's and the question of what constitutes. a "qualified export asset". These developments,
although important for the practitioner, need only brief coverage.
With respect to Code changes affecting DISC inter-relationships,
Treasury Regulation section 1.994-1 states a broad set of inter-company
pricing rules. These deal with the relations between commonly owned
businesses as defined in Code section 482. Revenue Ruling 75-428 holds
that, as long as a DISC's books are separately computer-generated and maintained, they may be stored with those of its parent corporation. Clearly,
the degree of identity between parent and subsidiary is an important
factor to be considered in the DISC arrangement, since the parent may have
the use of the deferred portion of the DISC's income.
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The question of what qualifies as an export asset has received more
significant attention. The Tax Reduction Act of 19751 (sec. 603) withdrew
from qualification all exports of primary energy products and natural
resources subject to depletion of the type dealt with in section 611 of the
Code. The intention of the Act was to remove any incentive for the export
of irreplaceable energy and mineral resources. A series of recent Revenue
Rulings also dealt with the qualification problem. Revenue Ruling 75-429
held that where a DISC blends, cleans and aerates grain at its storage and
loading facilities, such processing will not itself qualify as "export property"
within the scope of section 993(c)(1)(A) unless the processing accounts for
at least 5% of the cost of the grain sold. Revenue Ruling 75430 states that
accounts receivable which result from the sale of export property bought by
the DISC from its parent corporation at "arm's length discount" are qualified assets like the discount when it is collected or otherwise distributed.
Revenue Ruling 75-564 deals with private export funding obligations.
In a case where these obligations are the only ones held by a DISC at the
close of the taxable year and have an adjusted basis of no more than the
DISC's accumulated income, reduced by the amount outstanding of its producers' loans, the U.S. Treasury will treat them as "qualified" export
assets.
More fundamental and far-reaching changes in the DISC program may
be found in the proposed Tax Reform Bill of 1975 (H.R. 10612) which promises important changes in the areas of "qualified" assets and computation
of benefits. The new proposals in both areas reflect the conclusion of the
Bill's sponsors that the loss of tax revenues caused by affording DISC benefits has not been justified by any increased incentive for export expansion. 2
Thus, the Tax Reform Bill would terminate benefits derived from the
export of certain products for which the Committee thinks incentives unnecessary, either because of significant foreign demand or because of the
nature of the product itself. Agricultural and horticultural products (determined by the 50% value-added test) would no longer qualify as export
assets, with the exception of products which are determined to be in surplus
in the year of sale or for two out of the five years prior to the sale (Bill section
1101(b)(4). The existence of a quota established pursuant to the Agriculture
Adjustment Act of 19383 would determine whether or not a surplus exists.
Also, military goods would no longer qualify if listed by the Secretary of
State pursuant to the Mutual Security Act of 19544 and sold for military
purposes. If the ultimate use of such products is for non-military purposes, such as hunting or law enforcement, the sale would still qualify for
DISC benefits (Bill section 1101(b)(5)).
1 Pub.L.No. 94-12, 89 Stat. 26.

2 H.R. Rep. No. 658, 94th Cong., 1st Sess. 263-264 (1975).
3 7 U.S.C. 1281.
4 22 U.S.C. 1934.

REVERSE INVESTMENT

88

In addition to the termination of specific DISC benefits, the Bill would
revamp the method for computation of remaining benefits in an effort to
encourage exporting by American businesses through denying benefits to
companies which have reached a static level. Thus, the sponsors have developed an incremental approach whereby the benefits are offered to a
corporation which earns over $100,000 in a given year, but only to the
extent that its export income is in excess of the adjusted base period income. This latter figure would be 75% of the average export gross receipts
over a period of three years. For taxable years beginning in 1976 and extending through those which begin in 1980, this period would be the years
1972 through 1974. After 1980, the base period would move forward one
year so that the first year of the base period would always be eight years
behind the computation date (Bill section 1101(a)(4)). The entire amount
of income attributable to the non-incremental portion of the current year's
export receipts would be deemed distributed in that year, whereas under
the present structure, only half would be deemed distributed and therefore taxable in the current year.
To prevent parent corporations from maneuvering the gross receipts of
a DISC in order to lower its base period income, the Tax Reform Bill would
aggregate the taxable income, current year export gross receipts, and base
period gross receipts of any commonly owned DISC's (Bill section 1101(a)
(7)). Similarly, in order to prevent taxpayers from lowering the base period
gross receipts by severing a DISC from its underlying trade or business,
the Bill would treat the gross receipts of the separated concerns as if they had
not been separated (Bill section (a)(8)). Finally, in cases where a person has a
5% or greater stock interest in two or more unrelated DISC's, a pro rata
portion of the export gross receipts of all the DISC's in which he has such
interest will be calculated and included in the base period export receipts
of DISC's currently owned by that shareholder (Bill section 1101(a)(9)).
The Ways and Means Committee estimates that these basic changes in
the DISC program will recover a large portion of the revenues that would be
lost to the Treasury if the present tax structure of DISC continued unaltered. The Committee hopes that the Treasury will be able to collect $551
million of increased corporate taxes in the first year. This would recover
some of the estimated annual loss of $1.3 billion which results from the
present structure.
REVERSE INVESTMENT-Foreign Investment Act, S.425, H.R. 7578,94th
Cong., 1st Sess. (1975).
A bill to amend the Securities Exchange Act of 1934 was introduced
in the Senate on January 27, 1975 (S.425), and in the House of Representatives on June 4, 1975 (H.R. 7578). This legislation, designated as the
Foreign Investment Act, would require notification by foreign investors
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of securities acquisitions in United States corporations and would authorize
the President to prohibit such acquisitions where necessary to fulfill U.S.
foreign policy goals and to protect the domestic economy.
The bill proposes an addition to the periodic reporting requirements
of Section 13 of the present law. This new paragraph makes it unlawful
for any foreign investor to acquire more than 5% of the beneficial ownership of any equity security of a United States company whose assets exceed $1,000,000 unless such investor files with the SEC prior notification
of the proposed acquisition. This notification must be filed at least thirty
days before the acquisition and must contain the name of the United States
company involved, the background and financial data required of investors
under Section 13 of the Securities Exchange Act, and any other information
which the SEC finds necessary.
After this filing has been made, a copy is to be sent to the President of
the United States. The President has thirty days from the date of filing to
evaluate the proposed acquisition and prohibit the transaction if he deems
it necessary "for the national security of the United States, to further the
foreign policy of the United States, or to protect the domestic economy.... "
An amendment to the Senate version of the bill, introduced March 3, 1975,
establishes some criteria for the President's decision. In either of the following two situations, the President is directed to prohibit the foreign investor from acquiring securities of a U.S. company:
1. (I)f any foreign investor has ... caused or attempted or conspired to
cause.. .any person... not to do business with, to subject to economic
loss or injury, or otherwise to discriminate against any United States
company, because such United States company... is or has been...
supporting or dealing with (i) any foreign government with which the
United States has diplomatic relations, or (ii) any person resident or
operating in, or dealing with, any country with whose government the
United States has diplomatic relations... [emphasis added ];
2. (I)f any foreign investor has... caused or attempted or conspired to
cause... any United States company with respect to its business in any
country.. .not to do business with, to subject to economic loss or injury, or otherwise to discriminate against any person... because such
person. . .is or has been supporting or dealing with (i) any foreign
government with which the United States has diplomatic relations, or
(ii) any person resident or operating in, or dealing with, any country
with whose government the United States has diplomatic relations...
[emphasis added ].
This broad language is not qualified with definitions or other limiting
paragraphs. Furthermore, the President is authorized to establish his own
rules and regulations concerning the propriety of foreign acquisitions. Once
the decision is made, however, he is required by the bill to provide prompt
written notice to the potential investor.
In order that the SEC be fully cognizant of all foreign investments and
of any attempts to circumvent the law, the Foreign Investment Act adds
some new disclosure clauses. The Williams Act, presently requiring in-
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vestor-reporting under Section 13(d), is changed slightly to require investors to disclose their nationality. Section 14 is amended by a new subsection which requires that all owners holding equity securities for the
benefit of another person file with the issuer of such security a report disclosing the "identity, residence, and nationality of the beneficial owner
and any person" possessing the voting rights to such securities. Finally,
Section 14, as amended, provides that all issuers shall maintain a current
list of the "identity, residence, and nationality of the beneficial owners"
of securities and of those persons owning the voting rights. This list must
be filed periodically with the SEC.
Section 21 of the Securities Exchange Act, dealing with investigations,
injunctions, and prosecutions of offenses, is also amended by the proposed
bill. Under the first paragraph of this new subsection, "the Commission,
the Attorney General, a United States company in which a foreign investor has acquired or proposes to acquire any equity security, or a holder
of record of any equity security of such a United States company" has
standing to bring an action in a federal district court to enjoin the investor
from violating, or to force his compliance with, those provisions concerning purchases of securities by foreigner's. If there is a showing of past,
present, or probable future violation by the foreign investor, the court shall
grant relief in the form of "temporary or permanent restraining orders and
injunctions and orders enforcing compliance." Such relief shall include,
but not be limited to, "the revocation or suspension... of the voting rights"
of illegally acquired securities and the sale of such securities.
Furthermore, a cause of action exists where a foreign investor owns
more than 5% of any equity security of a U.S. company and causes that
company to engage in a type of activity which would have required the
President to deny the investor's acquisition. This cause of action, which
would divest the investor of the beneficial ownership of those securities,
may be initiated by either the "Commission, the Attorney General, the
holder of record of any equity security of such United States company, or
any person aggrieved by such act." Upon a showing of such violation, the
federal court shall revoke or suspend the voting rights of the holder and
order sale of the securities. If a foreign investor fails to observe an order of
sale, injunction, or compliance, then the court is authorized to vest in a
trustee the ownership of any securities affected by such order. The trustee
may fulfill the provisions of the court order. If a sale has been ordered, the
trustee will use any proceeds to pay his fees and expenses and then pay the
balance to the investor from whom ownership was divested.
The Foreign Investment Act was referred to the Senate Committee on
Banking, Housing and Urban Affairs and to the House Committee on
Interstate and Foreign Commerce. Neither Committee has reported the
proposal.

91

RECENT DEVELOPMENTS

REVERSE INVESTMENT-Foreign Government Investment Control Act,
S.995, 94th Cong., 1st Sess. (1975).
The Foreign Government Investment Control Act (S.995) was introduced in the Senate on March 6, 1975. It was referred to the Committee on
Banking, Housing and Urban Affairs and the Committee on Commerce.
The stated purpose of the bill is "to regulate investment by foreign governments and foreign government enterprises in certain United States business enterprises ... "
The Act contains three provisions, all of which apply to purchases by
foreign governments of debt obligations or equity of American enterprises.
The first two provisions concern the value of the assets of the U.S. enterprise involved, while the third provision is a general prohibition of foreign
government investments in certain vital industries.
If the prospective investment meets certain criteria established by
Section 3(a) of the Act, the foreign government must file an application with
the Secretary of Commerce. The foreign government is permitted to make
the purchase sixty days after the Secretary has given approval. However,
the approval may be delayed for as long as 270 days after the application
has been filed for the purpose of acquiring impact statements from the
United States Secretaries of Labor, Defense, Treasury, and State, and from
the governor of the state in which the proposed investment is to take place.
If the Secretary of Commerce determines from the impact statements that
the investment would be in the best interests of the United States, then he
is authorized to approve the investment. Notification of the approval must
thereafter be submitted to Congress.
The criteria under Section 3(a) for initiating this application procedure
are as follows:
(A) the investment involves the purchase of any equity or debt obligation of an
American enterprise whose total consolidated assets are worth more than
$100,000,000 and ... the acquisition of such equity or debt obligation would
result in that foreign government... owning more than 1 per centum of the
equity or debt obligations of such enterprise, or result in the aggregate
ownership by all foreign governments... of more than 3 per centum of
such enterprise;
(B) the investment involves the acquisition or control, directly or indirectly,
of an American enterprise whose total consolidated assets have a value of
more than $10,000,000; or
(C) the investment involves real estate or property having a fair market
value of $4,000,000 or more.
Section 3(b) establishes a different procedure to be followed by the
Secretary of Commerce when a foreign government desires to purchase
debt or equity obligations in a U.S. enterprise having assets of a lower
value. The foreign government must file notice with the Secretary of Commerce prior to the purchase. Unless the Secretary disapproves within sixty
days, the foreign government may proceed with the acquisition. No pro-
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vision is made under this part of the Act for collection of impact statements. The Secretary is authorized to make an independent determination as to the beneficial impact of the purchase on the U.S. economy.
Only if the Secretary disapproves the purchase is notification of his decision
relayed to Congress.
The criteria for giving notice to the Secretary of Commerce under 3(b)
are only slightly different from the criteria for making application under
Section 3(a) of the Act. Section 3(b) applies to investments in enterprises
having assets of less value than those to which Section 3(a) applies. Therefore, while paragraph (A) under Section 3(a) applies to enterprises worth
more than $100,000,000, the corresponding paragraph under 3(b) refers to
enterprises worth $100,000,000 or less. Likewise, the reference under
paragraph (B) of Section 3(a) to enterprises with assets of more than
$10,000,000, now refers under 3(b) to enterprises with assets of $10,000,000
or less. Finally, the paragraph (C) reference is changed from real estate or
property valued at more than $4,000,000 to real estate or property valued,
under 3(b), between $1,000,000 and $4,000,000.
The final provision of the Act, Section 3(c), absolutely bars foreign
governments from investing in any American enterprises which (1) manufacture defense articles for the United States, (2) possess confidential national defense information, (3) operate a radio or television station in the
United States, (4) publish newspapers for United States distribution, or (5)
operate interstate telephone or telegraph networks in the United States.
The Secretary of Commerce is authorized to establish any necessary
procedures for the enforcement of the Act. The penalty for violation or
failure to comply with the regulations is a fine not in excess of $10,000.
ADMIRALTY--United States v. Reliable TransferCo., 421 U.S. 397, 95 S.Ct.
1708, 44 L.Ed. 2d 251 (1975).
For many years the United States has been the only major maritime
nation which still follows the admiralty rule of dividing damages equally
between negligent parties regardless of the relative degrees of fault. The
United States Supreme Court decision in United States v. Reliable Transfer
Co. abandons this rule.
While proceeding from New Jersey to New York on a stormy night,
the coastal tanker, Mary A. Whalen, owned by the Reliable Transfer Company, Inc., attempted to pass a barge in the vicinity of the Rockaway Inlet
Breakwater. The United States Coast Guard light on the breakwater was
not in operation. The Whalen, finding that it could not pass the barge,
attempted a 180 turn to pass astern. Partly from failure to consult its charts
and navigational equipment, and partly from miscalculating its position
relative to the unlighted breakwater, The Whalen ran aground.
The District Court found that the grounding of the vessel was due
25% to the U.S. Coast Guard's negligence and 75% to negligence of The
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Whalen. Since the Supreme Court decision in The Schooner Catherine v.
Dickerson, 58 U.S. (17 How.) 170 (1854), the rule has been followed in admiralty cases that where fault lies with two or more parties, the cost of
damages shall be divided equally regardless of the degree of fault. In reliance on this rule, Reliable Transfer Company sought to recover 50% of the
damages from the United States under the Admiralty Act, 47 U.S.C. § 741
et. seq., and the Federal Tort Claims Act, 28 U.S.C. § 1346 et. seq. The
District Court found in favor of the Reliable Transfer Company under The
Schooner Catherine rule. The Court of Appeals for the Second Circuit affirmed the lower court decision (497 F.2d 1036). While the court strongly
disapproved of the rule, it chose to leave doctrinal development to the
United States Supreme Court.
The United States adopted the rule of The Schooner Catherine in 1854
because it prevailed in England and seemed to be the most equitable means
of assuring navigational vigilance by both parties. Since that time, England
and most other maritime nations have abandoned the rule. Lower courts in
the United States have followed the rule reluctantly while criticizing its
unfairness in cases of unequal fault. Under this rule, a party with only minor
fault can escape major liability only upon showing that its actions could
not have caused the damages.
In a unanimous opinion written by Justice Potter Stewart, the Supreme
Court reversed the lower courts and found for the United States. Stating
that it was not encroaching upon the powers of Congress, the Court set out
a new rule to replace that of The Schooner Catherine. It held that in admiralty,
damages are to be allocated in proportion to the comparative degree of fault
except where the parties are equally at fault or where the comparative degree of fault cannot be measured. In the latter case, the traditional rule requiring an equal division of damages will apply.
PATENTS-H.R. Rep. No. 94-592, 94th Cong., 1st Sess. (1975), U.S. Code
Congressional and Administrative News, No. 11, p. 2753.
Dept. State Bulletin No. 1620, Vol. LXIII, pp. 40-64.
Senate Bill 24 passed the Senate on June 21, 1975 and the House of
Representatives on November 3, 1975. The Bill amends Title 35 of the United
States Code by adding a new Part IV to implement the Patent Cooperation
Treaty when it comes into force. Article 63(1)(a), Chapter VIII of the Treaty
provides that the Treaty shall enter into force, within certain limitations,
three months after eight states have deposited their instruments of ratification or accession. However, the following conditions must exist in at
least four of the ratifying States: 1) the number of patent applications filed
in the State exceeds 40,000; or, 2) the nationals or residents of the State
have filed at least 1000 applications in one foreign country; or, 3) the National Office of the State has received at least 10,000 applications from
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nationals or residents of foreign countries. Existence of these conditions
must be evidenced by annual International Bureau statistics. The House of
Representatives Report No. 94-592 refers to countries which have fulfilled
these conditions as ones with major patent activity. To date, six countries
with minor patent activity have adhered to the Treaty. Senate Bill 24 will
not implement the Treaty in the United States until the conditions causing
the Treaty to come into force have been fulfilled.
The Patent Cooperation Treaty is a result of United States initiative.
In 1966, the United States prompted the Executive Committee of the Paris
Convention for the Protection of Industrial Property to recommend that the
International Union, through its United International Bureaux for the Protection of Intellectual Property (BIRP), undertake a study to reduce the
effort involved in filing and processing multiple patent applications in different countries for the same invention. The International Union is composed of 78 nations which have adhered to the Paris Convention of 1883
on patents and other types of industrial property. The results of the study
inspired several versions of the Treaty before the final draft was signed
at the Washington, D.C. Diplomatic Conference on June 19, 1970. Seventyseven countries and a number of international organizations were represented at the conference. Thirty-five countries, including the United States,
became signatories during the six months in which the Treaty remained
open for signature.
The Treaty simplifies the filing of patent applications in different
countries through centralized filing procedures and a standardized application format. This encourages smaller businesses and individual inventors to become more actively engaged in seeking patent protection
abroad. In this regard, the Treaty will facilitate worldwide protection of
industrial property and contribute significantly to international trade.
Under Chapter One of the Treaty, an applicant files an international
application with a Receiving Office (usually the patent office of the country
of his nationality or residency) in a standard format which indicates those
countries in which he desires protection. Fees must be paid for this international filing.
Then, an International Search Authority, which may be a national
Patent Office under the Treaty, prepares and transmits an international
search report to the International Bureau (which functions as the Secretariat
of the Patent Cooperation Treaty) and to the applicant. The applicant may
amend his international application only once before the International
Bureau forwards the application to designated countries. The international
search report, application, and amendments are published by the International Bureau eighteen months from the priority date assigned to the
patent. At the end of the twentieth month from the priority date, the applicant may be required to pay national filing fees, submit translations of
the application, and make further amendments to the application at the
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discretion of the receiving country. This is an improvement over the twelve
month payment deadline for national fees and expenses previously afforded
by the Paris Convention. The additional period and international search
report should enable the applicant to assess the potential of his invention
before incurring major expenses. Thereafter, the national office of each
country determines the patentability of the claims.
As implementing legislation, Senate Bill 24 enables nationals or residents of the United States to file international applications with the United
States Patent Office (which qualifies as a Receiving Office under the Treaty).
It also authorizes the United States Patent Office to accept international
applications from foreign applicants who have designated the United States
as a country in which patent protection is sought and whose applications
have been processed through the proper foreign Receiving Offices. The
Bill does not alter any substantive requirements under United States law
for obtaining a patent.
PATENTS-Eastman Kodak v. Studiengesellschaft Kohle 392 F. Supp: 1152
(D. C. Del., 1975).
What constitutes "doing business" within Delaware so as to invoke
operation of its long-arm statute against a foreign corporation whose only
physical contact with the state is through patent licensees? The U.S. District
Court in Delaware recently found this question too difficult to answer in
an action brought by Kodak for a declaratory judgment. Kodak sought to
establish that it was not infringing on a German corporation's patent
rights. The court dismissed the case because a similar action between Kodak
and Studiengesellschaft (SGK) was pending in Texas and thereby avoided
the question of whether to extend the scope of Delaware's long-arm statute.
Kodak, a New Jersey corporation, filed the action in the U.S. District
Court of Delaware, relying on Delaware's long-arm statute (8 Del. Code 382)
to reach the German corporation. The statute allows for service of process
on the Secretary of State when the defendent corporation is not physically
present but is transacting business in Delaware. The statute permits the
assertion of personal jurisdiction over a defendent corporation which is
"doing business" within the state if the action arises out of the business
transactions within the state.
The defendant, SGK, acquired certain polyolefin patents from their inventor, Dr. Karl Ziegler, in 1972. SGK alsQ succeeded to Dr. Ziegler's
licensing arrangements with several Delaware corporations, among them
E.I. DuPont de Nemours and Co., Hercules, Inc., and Amoco Chemicals
Corp. These corporations were engaged in manufacture of polyolefin compounds within Delaware. Because SGK had vigorously pursued an earlier
ction against another alleged patent infringer, Dart Chemical Corp.
(purportedly at the request of SGK's Delaware licensee Hercules), Kodak
believed that it was likely to be sued by SGK as an infringer on the
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Ziegler patents. Kodak produced polyolefins at a plant in Texas, but it did
not have such manufacturing facilities in Delaware.
Kodak filed for declaratory judgments in Delaware and in Texas seeking an order that it was not infringing the SGK patents and that those
patents were invalid. In the Delaware court, SGK moved for dismissal
under Federal Rules of Civil Procedure 12(b)(2) and 12(b)(4) for lack of
personal jurisdiction and improper service of process. The basis for the
motion to dismiss was that SGK had not conducted business in Delaware
within the meaning of the Delaware long-arm statute.
The court found that SGK's licensing agreements with the Delaware
corporations met the "doing business" requirement of the statute.
Therefore, service of process was properly made on the Secretary of State
and complied with the "reasonable actual notice" requirement of Mullane
v. CentralHanover Bank and Trust Co. 339 U.S. 306 (1950). The court noted
that SGK was engaged in active management of its licensing agreements
in Delaware, renewing some agreements and negotiating new ones with
respect to other patents.
However, the court was unsure whether the second statutory requirement, that the cause of action arise from the business SGK conducted in
Delaware, had been fulfilled. It noted that courts in other jurisdictions are
divided on this issue. Some courts have found that an alleged patent infringer could properly use a state long-arm statute to bring an action when
the plaintiff anticipated that it would be sued by the patentor. Mere
"reasonable apprehension" of a lawsuit against the alleged infringer could
meet the operative test for long-arm application provided that certain other
minimum contacts between the forum state and the defendent had occurred. But other courts have required that both the alleged infringer and
the patentor be engaged in some substantial activity within the forum
state, although the necessary degree of connection of activity between the
two disputants has not been specified.
The Delaware district court was concerned that, since Kodak was not
involved in manufacturing polyolefins in Delaware, SGK would be unable
to bring a patent infringement action against Kodak in that State. Without
some evidence from Kodak that it was definitely threatened with a Delaware suit by SGK, the court did not believe that SGK could be compelled to
proceed. Kodak argued that, as the only remaining unsued competitor of
the SGK patent licensees, it was subject to an infringement action. Kodak
further reasoned that the proper forum was Delaware because the SGK
licenses with Delaware corporations are the major form of SGK's business
activity in the United States. Since the damaging impact from Kodak's
alleged patent infringement would occur in Delaware, such licenses would
provide the foundation for an action by SGK against Kodak. In this regard,
Kodak contended that SGK's business with its own licensees in Delaware
was an interference with Kodak's manufacture of a similar product else-
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where as long as Kodak was under reasonable apprehension of being sued
for patent infringement; therefore, Kodak properly brought suit in Delaware.
The court found that because Kodak had a similar action pending in
Texas, it was unnecessary to decide the ultimate applicability of Delaware's long-arm statute to confer personal jurisdiction over SGK. The case
was dismissed without prejudice pending the outcome of the Texas action.
TARIFFS-Naftone, Inc. v. United States 390 F. Supp. 535 (Customs Ct.,
1975).
Are plastic chips that dissolve in solution with other chemicals to form
a bonding cement that is used in the manufacture of shoes and vinyl fabric
articles subject to duty under the Tariff Schedules as plastics, or are they
entitled instead to the lower duty rate applicable to cement?
Naftone imported a plastics material known as Desmocoll 400, which
was in the form of flakes or granules when it arrived in the United States.
The government assessed a duty of 2.5 cents per pound plus a normal ad
valorum levy on plastic materials of 16% under Item 405.25 of the Tariff
Schedules (19U.S.C. § 1202). Naftone argued that the product was a cement
that was entitled to the lower duty rate of 4% ad valorum accorded to
all cements under Item 494.60 of the Tariff Schedules.
The Customs Court agreed with Naftone in finding that the only use
for the product was that of a cement. It noted that the substance was specifically designed as a fiber and fabric cement. The fact that it changed from
plastic flakes to its final form only after the introduction of another chemical
in solution was immaterial. The court stated that "the ultimate product
did not constitute the creation of a hitherto non-existing cement" [emphasis
added ]. The court cited Norton and Ellis, Inc. v. United States, 52 Cust. Ct.
76 (1964), as stating the Bureau of Customs' definition of cement as any
substance used by men or animals for making bodies adhere to each other
whether by action of a solution or by the application of heat.
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I. General Reference
Commerce Today-This is a weekly magazine which focuses upon matters
of general international economic interest including calendar of events,
trade briefs, and worldwide business opportunities. Write:
U.S. Department of Commerce
Washington, D.C.
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Directory of Foreign Manufacturers in the U.S.
This publication lists over 1,200 foreign-owned firms operating in the
United States, including several hundred foreign investments which are
not even listed with the U.S. Department of Commerce. Entries are arranged alphabetically by American subsidiary, and included are addresses,
SIC numbers, products produced and the name and address of the parent
company. The directory is cross-referenced by parent company, by the
parent company's home country, by state, and by product. Write:
Publishing Services Division
School of Business Administration
Georgia State University
35 Gilmer Street
Atlanta, Georgia
Dun & Bradstreet Exporter's Encyclopedia
This world marketing guide has a wealth of information on handling
export orders, marketing, import and exchange regulations, shipping
services and communications data. General information on insurance, export terminology and practices, shipping, and packing is also included.
In addition, the encyclopedia features information on U.S. ports and shipping services, governmental agencies, trade associations, service groups,
overseas ports, trade centers, and includes an Exporters' Service Directory.
Write:
Dun and Bradstreet International
99 Church Street
New York, New York 10007
InternationalReports
A country-by-country analysis of economic and political activity with
latest information on developments in foreign exchange. Write:
International Reports, Inc.
200 Park Avenue South
New York, New York
International Trade Report
This is an export shipping manual with information on many different
countries. Write:
Bureau of National Affairs
1231 25th Street
Washington, D.C. 20037
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The Kiplinger European Letter
A confidential economic report circulated privately to subscribers.
Write:
1729 H Street, N.W.
Washington, D.C. 20006
Telephone Directories
International classified directories, including Yellow Pages, are available for more than one hundred countries by writing:
Southern Bell (Library)
7 Executive Park Drive, Room 303
Atlanta, Georgia 30329
TELEPHONE: (404) 226-1400
How to Develop Export Markets for U.S. Food and Agricultural Products
A manual providing basic information and guidelines for a businessman contemplating expansion into foreign markets. Write:
Marketing Program
Cooperative Extension Service
Michigan State University
East Lansing, Michigan 48823

